The present conditions and the problem of the Japanese model ESOP by コイズミ シュウヘイ & Shuhei Koizumi
1The present conditions and the problem of the 
Japanese model ESOP




that	a	scheme	was	devised	 in	1956	by	L.	Kelso,	but	 it	was	 legislated	by	 the	ERISA	
method	 in	1974,	and	taxation	system	kind	treatments	spread	 in	what	was	taken	at	a	
stretch	between	United	States	companies.	The	association	of	 the	employee	makes	a	










































	 After	 the	19th	century,	 the	arrival	 of	 the	 times	of	 the	 industrial	production	will	
differentiate	 to	a	 lot	of	workers	who	get	bread	 for	survival	only	by	providing	 there	
own	labor	with	few	capitalists	with	the	means	of	production	such	as	a	factory	and	the	
machine.	 In	 the	capitalism	economy,	 the	proprietary	rights	of	 the	product	belong	 to	










the	 form	called	stocks	because	the	capital	of	 the	 large	scale	was	necessary	when	we	
entered	 in	 the	 times	of	 the	mass	production	after	 the	20th	century	 (the	principle	of	
capital	stock).	As	for	the	foundation	and	the	development	of	the	stock	market,	a	 large	
scale	of	the	capital	will	push	forward	becoming	it	and	decentralization	to	acceleration.
	 In	other	words	 the	person	who	had	a	 fund	a	 little	came	 to	be	able	 to	become	a	
capitalist	by	purchasing	stocks	in	the	stock	market.	But	we	do	not	make	the	sovereign	




	 When	 it	 is	progress,	 the	 late	20th	century	 in	 the	 times,	 the	 large-scale	 financial	
capital	including	an	investment	bank	and	the	fund	will	gain	power.	Own	fund	is	not	big,	
and	most	of	 these	 large-scale	 financial	capital	do	only	 that	a	 large	amount	of,	a	 fund	
entrusted	with	a	fund,	use	keeping	multiplies	the	custody	assets	to	the	maximum	with	
a	duty.	Therefore,	 it	 is	the	major	shareholder	of	the	company	where	we	sent	eyes	kid	

















governance	of	 the	 employee	 subject	 as	 employee	 sovereignty	 system	 that	 is	most	
important	stakeholder	under	the	present	conditions	enough	both.




method	of	1974	 in	 the	United	States,	with	 the	 thing	which	evolved	employee	stock-
ownership	plan	of	our	country,	introduction	is	possible	under	the	act	legislation.
	 This	paper	proposes	concrete	 structure	about	 the	 Japanese	model	ESOP	as	 the	
governance	system	by	the	employee	sovereignty	after	having	analyzed	capital	 in	 the	
present	age	and	the	change	of	the	role	of	the	labor.
1 ESOP in the United States
				










are	said	 to	be	socialism.	By	 this	 system,	 they	completely	centralize	 the	proprietary	
rights	of	the	capital	tool	in	the	nation	and	are	distributed	between	a	public	worker	for	
the	welfare,	but	they	act	as	the	nation	for	improvement	of	the	standard	of	living	of	the	
public,	and	 it	 is	said	that	they	come	to	give	high	productive	 labor	a	various	additional	
income.
(3)	Mixed	capitalism...	 It	 is	 said	 that	he	can	call	 it	 collective	capitalism,	managerial	
capitalism	or	laboristic	capitalism,	partly	socialized	capitalism,	welfare	capitalism	in	the	
capitalism	that	there	was	in	the	U.S.	and	Britain	of	(the	mid-1900s)	in	those	days.
	 Do	 the	 private	 possession	 right	 of	 the	 capital	 tool	 nominally,	 and	 this	mixed	
capitalism	is	left,	but	the	proprietary	rights	are	not	institutionalized,	and	the	excessive	
concentration	 is	half	 like	 the	principle	of	 labor	not	primitive	capitalism	 in	mid-of	 the	
capitalism.	There	 is	 the	sudden	rise	of	 the	 labor	union	power,	 too	and	generally	may	
mind	the	life	standard	of	the	labor	public	high.



















1.2 Employee rule theory of Blair
	 It	 is	Margaret	Blair	 to	have	proposed	employee	sovereignty	assuming	the	current	
capitalism	economy	system.	It	 is	creation	of	 the	social	wealth,	and,	according	to	Blair,	





	 In	addition,	 they	have	 the	aspect	as	 the	owner	of	 the	company,	and	 the	general	
expert	value	of	 the	employee	 is	paid	to	 the	employee	 in	a	meaning	to	be	the	burden	
person	of	the	rest	risk	as	a	wage,	but	does	it	when	they	should	be	rewarded	with	stocks	
as	 contribution	 to	 creation	of	 the	wealth	about	 the	company	special	mark	mastery	







	 In	 addition,	 Blair	 nominates	 a	Representative	Director	 employee	 system	 and	
employee	stock-ownership	plan	 for	becoming	 famous	of	 the	employee	rule	theory,	but	
emphasizes	the	need	of	the	ESOP-shaped	employee	stock	ownership	plans	introduction	
to	be	compatible	with	an	owner	rule	theory	in	particular.	We	give	an	expert	employee	
the	 legal	social	position	called	the	stockholder	and	consider	that	 it	 leads	to	creation	of	
the	wealth	most	to	authorize	to	control	a	director	[Blair	(1995)].
1.3　The kind of the ESOP
	 In	1956,	 a	 scheme	was	devised	by	Kelso	and	was	become	a	 legal	 system	by	 the	
American	ERISA	method	of	1974	(Employee	Retirement	Income	Security	Act),	and	the	




Table1 ESOP possession ratio of American listed company
Company	Name	 Type	of	industry Number	of	Employee ESOP	Possession	ratio	





Kroger	 Supermarket 200,000 　35％
JC	Penny	 Retail 185,000 　25％
P ＆ G Toiletry 94,000 　20％
Sears	 Retail 500,000 　15％
McDonald	 Restaurant 183,000 　15％
<source:	Nceo	Date2000>









	 As	 for	 the	non-leveraged	ESOP,	1)	ESOP	 introduction	company	sets	 trust	called	











the	borrowed	money	 is	 financial	 funds	 for	 the	 treasury	stock	acquisition	as	 for	 the	
leveraged	type	ESOP,	and	to	be	able	to	spend	a	 large	amount	of	 fund	(the	The	ESOP	
Association	investigation	in	the	United	States).
	 As	 for	 the	 structure	 (Table3),	 1)	ESOT	 (ESOP	 trust)	 that	companies	usually	 set	
makes	a	company	a	guarantor,	 and	 there	 is	 the	method	 (a	direct	 loan	method)	 that	
change	lends	the	fund	which	an	introduction	company	borrowed	to	ESOT,	and	(a	mirror	
loan	method)	 to	borrow	a	 fund	 from	the	bank	does.	2)	ESOT	purchases	a	company’s	
stock	for	the	fund,	but	the	stocks	will	do	a	hock	as	a	security	of	the	borrowed	money	
in	 the	bank.	 3)	Companies	 contribute	 every	year,	 the	 constant	 ratio	 of	 payroll	 to	






Table3 Structure of American ESOP
1.4 Voting right use of the ESOP
	 Because	the	stocks	allocated	for	the	account	of	each	employee	are	not	issued	during	






a	 letter	of	proxy	 invitation	document	to	the	participation	employee,	and	 it	 is	said	that	
you	should	take	means	to	secure	the	direction	of	the	voting	right	[2001	(Ichikawa)].
1.5 Tax break
	 This	ESOP	was	a	 taxation	system	kind	 treatment	plan	with	 the	opportunity	 that	
would	 spread	as	a	defined-benefit	 retirement	annuity	 system	rapidly	 in	 the	United	
States.




1.6 Utilization example to a hostile buyout defense
	 Furthermore,	 it	will	be	used	as	a	hostile	buyout	defense	widely	 from	the	90s.	But	
this	was	the	thing	which	deviated	from	an	idea	of	the	Kelso	that	built	a	system	for	the	
purpose	of	the	management	participation	by	the	worker.	It	is	Polaroid	Corp.	first	to	have	






	 In	contrast,	 if	 the	ESOP	establishment	as	 the	hostile	buyout	defense	was	 illegal,	












2. Employee stock-ownership plan
2.1 Significance of employee stock-ownership plan
	 Most	of	capitalism	countries	 take	the	 legislation	to	give	a	stockholder	 the	election	
dismissal	 right	 of	 the	manager	 by	 an	 argument	“whose	 thing	 a	 company	 is”	 in	







an	ESOP.	It	 is	 the	system	that	an	employee	becomes	the	stockholder	of	 the	company	
where	the	self	belongs	to,	and	 it	 is	wide	 in	 the	European	company,	and	these	spread	
through	an	organization	called	the	employee	stocks	society.









2.2 The employee stock-ownership plan of each countries
	 The	employee	stock-ownership	plan	 is	made	a	 legal	system	with	most	of	advanced	
capitalism	countries.
(1)	The	United	States...	It	is	prescribed	by	IRC,	the	ERISA	method,	New	York	business	
company	 law,	Delaware	company	 law,	 and	 the	kind	 is	 a	monthly	basis	 investment	
program,	stocks	bonus	plan,	diverseness	including	the	resignation	stocks	grant	plan,	too.




(3)	France...	 It	 is	promoted	as	 social	policy,	 and	 it	 is	prescribed	by	business	affairs	













seen	 in	Germany	and	the	North	Europe,	but	 the	employee	stock-ownership	plan	 that	
is	frequent	in	Japan,	the	United	States	and	Europe	is	one	of	the	employee	sovereignty	
systems.
	 But	 the	main	purpose	of	 the	employee	stock-ownership	plan	 is	 to	 let	you	have	a	
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company	and	a	 sense	of	unity	by	a	company	supporting	 the	property	 formation	of	
the	employee.	 In	addition,	 it	 is	a	defense	 for	 the	hostile	buyout	by	having	 the	stable	
shareholder	called	the	employee	stockholder	seeing	from	a	management.
	 However,	 judging	 from	corporate	governance	of	 the	employee	 subject,	 this	 is	 a	
problem.	The	purchase	ceiling	of	the	stocks	of	the	employee	is	established	by	a	company	
official,	and	the	incentive	wages	for	the	stocks	purchase	go	out	of	the	company,	too.
	 In	addition,	a	representative	of	 the	stocks	society	 is	an	employee	of	 the	company	
officials	 including	Director	 of	General	Affairs	Department	 of	 the	 companies,	 and	
voting	 rights	 as	 the	 stocks	 society	will	 be	usually	 entrusted	by	 the	 representative	
who	presented	the	will	of	 the	company.	 In	this,	 the	declaration	of	 intention	unlike	the	
administration	will	be	absolutely	difficult.	In	other	words	employee	stock-ownership	plan	
is	a	system	named	the	faults	like	the	ESOP.





Table4 Situation of Employee Stocks Society (Japan)
Year 1989 1998 2003 2008 2009
Stock	possession
Ratio(market	price	-base)
0.88 1.07 1.01 0.95 0.96
Stock	Society
Mumber	ratio
47.2 48.29 48.61 44.88 45.03
Stock	possession
Ratio(unit	-base)
0.90 1.37 0.99 0.86 0.87
Number	of	the	mean	
possession	per	one
1.35 2.63 4.48 6.28 7.02
＜2009	Employee	stocks	society	summary	of	the	situation	investigation2010/10	Tokyo	stock		
exchange ＞
3. ESOP of our country
3.1 E-Ship
	 As	 for	 the	past	 employee	 stock-ownership	plan,	 an	employee	held	 the	 stocks	of	














for	 the	stocks	sale	price	and	 the	dividend	 from	the	company	concerned	which	 I	got	
from	stocks	party.	5)	When	it	is	distributed	between	the	employee	with	the	beneficiary	
suitable	basis	when	there	are	remaining	assets	at	 the	time	of	 the	end	during	a	 trust	
period,	and	borrowed	money	 is	 left,	a	company	repays	 it.	6)	A	trust	manager	elected	
for	a	beneficiary	will	order	the	management	of	a	voting	right	and	the	trust	estate	of	the	
stocks	which	EStrust	holds.
	 Hiroshima	Gas	 introduces	 it	 in	August,	 2007,	 and,	 in	 2008,	Daido	metal,	Daiichi	
constructon,	Otsuka	HD,	Kondotec	 are	 introduced,	 in	 2009	ANA,	 Joshin	 electric	
equipment,	Paramount	bed,	Tokyu	electric-railroad,	Minebea,	 in	2010	Kiyo	HD,	CDS,	
Aica	Industry,	Bookoff	are	introduced.




	 In	 the	 case	 of	 employee	 stocks	ESOP	 trust	 of	 the	Mitsubishi	UFJ	Trust	Bank	
development,	 the	EStrust	 as	 the	vehicle	 is	 called	“ESOP	 trust”,	but	 the	device	 is	






















Table6 Employee Stocks ESOP Trust
3.3 Synthetic ESOP
	 The	synthetic	ESOP	was	developed	 in	Sumitomo	Mitsui	Banking,	but	this	assumed	
SPV	 (a	specific	purpose	company)	a	vehicle	and	was	 introduced	 for	 the	 first	 time	 in	
Nexyz	in	April,	2006,	and	it	was	introduced	in	Sumitomo	Realty	&	Development	in	2008.
	 The	 structure	 (Table7),	 1)	 The	 company	 establishes	 SPV	 and	 concludes	 an	
anonymous	association	contract	to	assume	a	person	of	business,	the	company	concerned	
a	sleeping	partner	 in	SPV.	2)	The	bank	gives	a	 loan	subject	 to	 the	guarantee	by	the	
company	concerned	for	SPV.	3)	SPV	catches	the	allotment	of	the	treasury	stock	which	
the	company	concerned	holds	 in	a	 lump.	4)	The	stocks	purchase	 fund	deducted	 from	
the	salaries	of	the	participation	employee	is	paid	to	the	employee	stocks	society	every	
month.	5)	SPV	buys	 the	stocks	of	 the	publication	company	at	 the	occasional	current	
price	and	assigns	a	share	to	the	account	of	each	employee.	6)	SPV	repays	the	bank	a	











3.4 Employee stocks society cooperation type ESOP




society	 trust	mouth	of	 the	company	of	Sumitomo	Mitsui	Banking	concerned)	of	 the	
trust	as	a	beneficiary	in	(a	qualified	member)	such	as	members	of	the	employee	stocks	
society.	2)	The	trustee	borrows	 it	 from	the	bank	 (Sumitomo	Mitsui	Banking),	but	 the	
company	concerned	performs	the	guarantee.	3)	The	company	gets	rid	of	treasury	stock	













Table8 Stocks Society Cooperation Type ESOP
3.5 J-ESOP




	 As	 for	the	procedure	 (Table9),	1)	 introduction	company	establishes	stocks	payment	
official	regulations	for	an	employee.	2)	Introduction	companies	trust	money	to	the	trust	
bank,	and	3)	 trust	banks	acquire	the	stocks	of	 the	 introduction	company	for	the	 fund.	
4)	Introduction	companies	give	a	point	to	an	employee	based	on	stocks	payment	official	
regulations.	5)	A	trust	bank	uses		voting	rights	by	the	direction	of	the	trust	manager.	6)	







Table9 Stocks Payment Trust (J-ESOP)
3.6 Stock Retirement Trust
	 Stock	Retirement	Trust	 (treasury	stock	resignation	grant	 trust)	of	 the	Mitsubishi	
UFU	Trust	Bank	 is	structure	we	are	free,	and	to	publish	a	subscription	warrant	with	
acquisition	article	which	assumes	other	gain	trust	a	person	of	undertaking.
	 As	for	the	procedure	 (Table10),	1)	 introduction	company	enters	 into	a	money	trust	
contract	between	a	trust	bank.	2)	Introduction	companies	assign	a	subscription	warrant	











Table10 Stocks Retirement Trust
4 The problem of the ESOP





















	 When	the	vehicle	which	 (company	 law	Article	135	Clause	1)	prohibited	 in	principle	


















improvement.	 In	addition,	 it	 is	understood	even	 if	 there	 is	 the	suretyship	obligation	of	
the	company	as	far	as	there	is	enough	return	possibility	about	the	borrowed	money	debt	
when	not	done	with	the	calculation	of	the	company.










	 Because	 the	 fund	contribution	 from	the	company	 in	case	of	 the	ESOP	 is	 for	 the	
welfare	program	of	the	employee	and	improvement	of	the	work	incentive,	and	(company	






	 In	the	company,	 it	 is	based	on	the	position	as	 the	employee	according	to	contents	
and	the	number	of	stocks	not	the	situation	as	the	stockholder	that	(company	law	Article	
109	Clause	1)	that	must	treat	a	stockholder	equally	has	they	take	out	the	purchase	fund	
of	 stocks	 from	the	company.	Therefore,	 it	 is	understood	when	 they	do	not	violate	a	
principle	of	the	stockholder	equality.
(5)	Relations	with	the	advantageous	publication	of	stocks*5
	 About	a	share	acquisition,	a	problem	that	 it	may	become	the	equity	 (company	 law	
Article	199	Clause	3)	by	“a	particularly	advantageous	amount	of	money”	substantially	
that	an	introduction	company	does	financial	support	keeps	it.
	 However,	 the	 payment	 amount	 of	money	 in	 the	 subscription	 for	 stocks	 act	 is	
equal,	and	the	financial	support	 is	understood	because	 it	 is	only	performed	about	 the	
acquisition	of	the	stocks	which	have	been	already	published	when	we	do	not	fall	under	
published	by	advantage	[Ministry	of	Economy,	Trade	and	Industry	(2008)].






each	person	being	used	 indirectly	by	the	 intention	of	 the	employee	who	 is	not	a	 legal	
stockholder	(pass-through	voting	right)	[Kuroda	(1999)].
























does	not	have	 that	 is	 that	 the	 system	 is	 such	 that	 the	 intention	of	 the	company	 is	
inferior	to	a	voting	right	so	that	an	ESOP	is	given	a	voting	right	in	company	law.
	 When	 the	 intention	 of	 the	 company	 seems	 to	 extend,	 the	 stocks	 before	 being	





and	words	with	 ......	 enter	because	 I	use	a	voting	right	a	 trust	manager	representing	
the	profit	of	 the	 ...	employee	 in	the	press	release	of	 the	E-ship	 introduction	companies	
reflects	the	intention	of	the	employee,	and	to	modify	we	stocks	of	EStrust.
	 ② In	the	case	of	J-ESOP
	 In	this	case,	by	a	 trust	contract,	a	 trust	manager	 is	 to	order	 the	voting	right	use	
for	a	trust	mouth,	but	the	trust	manager	asks	an	employee	the	yes	and	no	about	each	




	 There	are	words	 that	we	 find	 independency	of	 the	voting	right	use	by	we	adopt	







	 In	a	 Japanese	model	ESOP,	 it	may	be	said	 that	 I	propose	employee	sovereignty	


















	 We	only	become	“an	activist	shareholder”	to	protect	 the	 fund	which	we	 invested	
in	stocks	to	the	 last.	 I	adopt	the	yes	and	no	of	the	employee	every	bill	of	 the	general	




5 The proposal of the Japanese model ESOP
5.1 The ESOP as stable shareholders measures
	 The	 Japan	 type	 is	big,	 and	even	 the	 same	ESOP	 is	different	 from	an	American	
model	till	now	as	having	looked.	Furthermore,	even	Japanese	model	fellows	are	different	






as	 (3.2)	 (3.3)	 (3.4)	mentioned	above	will	not	adapt	on	the	way	when	I	become	a	stable	
shareholder.	In	that	respect,	an	American	ESOP	and	(3.5)	(3.6)	Japanese	model	ESOP	fit.




















































Trust	manager Stocks	Society Trust	manager Trust	manager
Shift	at	change	of	
job












	 ＜ Writer	making ＞
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5.2 corporate governance and ESOP
	 Because	a	company	official	can	use	a	voting	right,	the	conventional	employee	stocks	
society	had	a	problem	from	the	viewpoint	of	corporate	governance,	but	it	is	necessary	
for	pass-through	voting	rights	 that	 the	 intention	of	 the	employee	 is	 the	ESOP	that	 is	
reflected	structure	substantially.	In	this	regard,	the	American	model	fits,	but	it	may	be	
said	that	the	Japanese	model	is	vague.






















Table12 Proposal of the Japanese model ESOP
Conclusion





industrialization	and	 invest,	 and	many	employees	engaging	 in	 simplicity	 labor	as	a	
factory	worker	and	will	decrease.
	 Furthermore,	 (Table13)	where	 the	 stable	 shareholder	measures	 by	 the	 cross-
shareholding	are	already	becoming	a	thing	of	the	past.	The	stable	shareholder	measures	
for	 this	are	ESOPs.	Because	not	only	 I	can	secure	stocks	purchase	 financial	 funds	of	
several	 times	of	 the	employee	stocks	society	because	treasury	stock	by	the	borrowed	
money	 is	possible,	 but	 also	 cannot	draw	 it	 in	 the	 case	of	 an	ESOP	until	 employee	
resignation,	I	may	find	a	stockholder	of	the	possession	for	a	long	term.













	 To	that	end,	 I	give	clear	 legal	grounds	about	the	voting	right	of	an	ESOP	and	the	
ESOP,	 the	security	of	 the	 internal	 right	 to	vote	of	 the	employee,	and	what	 the	kind	
treatment	plan	of	the	taxation	system	side	takes	will	be	necessary.
Table13 Listed Company’Shareholding ratio & Change
Year Shareholding	ratio Cross	Shareholding	ratio
Money	base Stocks	base Money	base Stocks	base
1991 41.8％ 37.0％ 27.8％ 23.7％
1995 33.8％ 29.9％ 24.3％ 20.2％
2000 25.0％ 23.0％ 12.7％ 12.7％
2005 15.9％ 11.0％ 　8.2％ 　5.2％
2008 17.9％ 14.4％ 　8.2％ 　6.9％
2009 15.7％ 11.0％ 　6.5％ 　4.9％
	 <source:	Daiwa	Soken	Document>



















Panasonic 1,888,851 		22,223 				1.1%
Hitachi 1,789,980 				891,815 49.8%
Sony 1,575,273 				271,336 17.2%
Mitsubishi	 1,490,158 				419,008 28.1%
Toshiba 1,372,983 				204,021 14.9%
Fujitsu 790,747 				181,572 23.0%
Sharp 693,077 						4,618 		0.7%







	 	Because,	 as	 for	 the	ESOP	 trust,	 an	 introduction	company	 is	 a	 consignor,	but	a	
beneficiary	is	an	employee;	called	the	other	gain	trust	it	is	expected.
＊3	 	In	company	 law	Article	135	Clause	1,	we	prohibit	 the	acquisition	of	 the	parent	


























	 	　About	 the	non-public	 company,	 in	 the	case	of	merger,	dissolution,	 a	business	
transfer,	 I	recognize	 it	with	Article	401	 (a)	 (22),	Article	409	 (e)	 (3).	 In	our	country,	










for	another	person”,	as	 for	 the	employee	stocks	society	and	the	ESOP	trust,	 the	
company	may	not	refuse	the	divided	use.
＊9	 	According	 to	“the	 stockholder	voting	 right	use	 standard”	of	 the	association	of	
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